part of scholarly attention in the conflicts field. But some of the leading decisions of the United States Supreme Court on personal jurisdiction have also involved foreign parties. See, e.g., Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102 (1987); Helicopteros Nacionales de Colombia v. Hall, 466 U.S. 408 (1984) . In that context, the international nature of the dispute -or, more precisely, the foreign citizenship of the non-resident defendant -might affect whether it is reasonable to exercise jurisdiction and thus whether to do so would offend traditional notions of fair play and substantial justice. See Asahi, 480 U.S. at 116 (discussing and placing weight on the "international context"). Similarly, the international nature of a dispute regarding recognition and enforcement of judgments should be relevant because the Full Faith and Credit Clause, see U.S. CONST., art. IV, § 1, which regulates many of such matters in the domestic multistate context, is inapplicable in the international setting. 8 See Bonito Boats Inc. v. Thunder Craft Boats Inc., 489 U.S. 141 (1989) (preempting state law that granted patent-like rights to boat hulls).
3 the mills of both courts and conflicts scholars. Of course, even in this climate, international disputes confronted courts in the United States. Indeed, some of the leading cases through which courts developed modern approaches to choice of law, and which fed scholarly debate in the latter half of the twentieth century, involved disputes that extended beyond U.S. borders. 6 Yet, courts and scholars treated such cases in the same manner as they did domestic disputes. This assimilation of international disputes to the domestic model may have been because many of these disputes involved neighborly conflicts with the adjacent provinces of Canada and Mexico. It may also have been because the methodological framework within which courts addressed numerous and more prevalent domestic conflicts was simply too dominant to warrant jettisoning for the exceptional and less frequent international case. In any event, the domestic multistate dispute has prevailed as the model for primary judicial and scholarly attention to conflicts issues in the United States. 4 copyright law, bringing unpublished works as well as published works within its reach; 9 and disputes over trademarks, which may nominally be protected under both state and federal law, are typically litigated under federal law such that state standards have converged around the federal. 10 Thus a focus on internal multistate disputes will necessarily avoid conflicts questions raised by the primary intellectual property regimes.
To be sure, international intellectual property cases have presented themselves and the courts have developed methodologies to address, for example, whether U.S. law should be applied to conduct occurring outside the United States. But these methodologies have typically been more rigid and mechanical.
11
Because courts were disinclined to apply foreign intellectual property laws, regarding them as part of the "public law taboo," courts largely avoided consideration of the competing interests of different states. 12 Interestingly, many of the leading international copyright and 13 See, e.g., Steele v Yet, courts addressing conflicts in the leading intellectual property cases have not treated the Canadian or Mexican disputes as akin to domestic conflicts. Instead, because those cases involved uniform federal law conflicting with the laws of a foreign country, the contrast with domestic disputes was painted starkly. In intellectual property cases involving federal law, therefore, the international dispute represents the conflicts paradigm rather than the exception, instantly separating such disputes from the principal focus of scholarly attention.
The suspicion that the federal nature of the primary intellectual property rights (and thus the inevitably international nature of any conflicts) is a significant cause of the lack of attention by conflicts scholars is confirmed by two observations. First, courts have issued detailed opinions dealing with conflicts involving the remaining state law-based forms of intellectual property, such as publicity rights or trade secret protection. 16 The analysis in such cases more closely approximates that found in the cases over which scholars and courts have pored for the last half-century, and thus finds international dimensions of the discipline and the increased importance of intellectual property issues continue to treat the state-based forms of protection more centrally than the (economically more significant) federal patent, copyright and trademark rights. This analysis may explain why intellectual property law has not been at the center of conflicts scholarship. But why have intellectual property scholars not placed conflicts issues high on their agenda? In large part, this lack of engagement can be attributed to the looming presence of public international intellectual property law. Intellectual property is the subject of extensive public international agreements by states seeking to ensure a certain level of international protection for their authors and producers. As far back as the 1880s, multilateral treaties were concluded articulating international standards of copyright, patent and trademark protection. 25 These treaties (the Berne Convention and the Paris Convention) also provided for the equal treatment of foreign authors, inventors, and producers in signatory countries 26 See Paris Convention, supra note 25, arts. 2, 6(2); Berne Convention, supra note 25, art. 5(1). 27 1994). 29 International intellectual property agreements do not address jurisdiction, and thus disputes may still arise as to whether a particular court had authority to hear a case. But because the applicable laws would be similar, choice of law questions would be reduced, and (subject to jurisdictional concerns) recognition of foreign judgments would present fewer problems of the rules upon which the judgment was based offending the public policy of the enforcing state. 30 See TRIPS Agreement, supra note 27, art. 1(1). The harmonization efforts of the EU seek to effect more tightly-controlled commonality, sometimes imposing ceilings on the degree of variation that member states may permit. See Dinwoodie, supra note 19, at 497 (discussing copyright directives); DINWOODIE ET AL., supra note 20, at 222 (discussing the limited room for variation permitted by the trademark harmonisation directive).
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(the principle of national treatment). 26 Public international lawmaking has become even more pronounced during the past decade; the body of public international intellectual property law is now quite vast. And many of these treaties are subsumed within the dispute settlement mechanisms of the World Trade Organization such that they now are effectively enforceable against all the states parties to the WTO Agreement.
27
Treatment by public international law has the capacity to reduce the importance of private international law. Indeed, the Court of Appeals for the Ninth Circuit has in recent years used the frenetic public international lawmaking by the U.S. government to explain the court's reluctance to become involved in international intellectual property litigation.
28 And, to be sure, if the content of national intellectual property laws comes to approximate a set of common standards enshrined in international agreements, then fewer conflicts questions should arise. 29 Yet, this surface tranquility may be misleading. The standards found in international agreements typically are minimum standards; states are free to grant higher levels of protection. 30 Thus, notwithstanding international minimum standards, differences in national laws persist. Moreover, in certain crucial areas, the treaties allow member states significant latitude to adopt rules that are tailored to their own social and economic priorities and philosophies. For example, states signatory to international copyright conventions may generally define the central concept of "author" in different 31 See Dinwoodie, supra note 19, at 491. 9 ways that reflect quite divergent philosophical groundings of copyright (and which thus identify different authors of a work). 31 This conscious, and valuable, concession to national autonomy and the value of diversity creates potential conflicts issues. Finally, even identical rules of law may lead to different results when applied in different social contexts by different tribunals. National laws --including harmonized national laws --are normally applied by reference to national market conditions. Factual differences in social practices, competitive conditions or consumer attitudes will lead to different legal conclusions (even under the same legal standard) that rest on those factual findings. For example, the meaning of a word or other symbol claimed as a trademark may vary from one country to another because of both linguistic denotation and social connotation, and thus the application of the same trademark rule may generate a different result because the word or symbol operates as a trademark in only some of those countries.
32
Numerous intellectual property concepts reflect underlying determinations of the appropriate balance between ensuring competition and stimulating innovation;
33 but different competitive climates may subsist in different national markets, warranting a different balance and thus divergent interpretation of the (supposedly harmonized) concept in question. Whether an unauthorized use of a copyrighted work is fair use may in part depend upon whether a market for such uses is "traditional, reasonable, or likely to develop," which in turn may hinge on nationally distinct social practices and technological capabilities.
34
Consumers in different national markets, subjected to different marketing practices, may be confused by the use of an allegedly similar trademark in different circumstances.
Aspects of international treaties other than substantive minimum 35 See Carter, supra note 3 (attributing the lack of attention to conflicts matters in intellectual property law in part to the "territorial approach" of private international lawyers but noting that the situation had barely improved in the era of policy-based conflicts methodologies); see also 38 The principle of national treatment found in the Berne and Paris Conventions has been elevated to a general principle of international intellectual property law by the TRIPS Agreement. See TRIPS Agreement, supra note 27, art. 3. The demise of the alternative principle of reciprocity may reduce the need for comparative work because the recognition of rights becomes independent of foreign legal systems. As demonstrated by recent EU directives that, relying on claimed exceptions to Article 3 of TRIPS, condition protection on reciprocity, the comparative work necessitated by the use of reciprocity as a condition for 10 standards may, however, also have restricted attention by intellectual property scholars to conflicts issues. The adoption of the principle of national treatment as the primary means of ensuring broader international protection was in fact the corollary of another principle, namely, territoriality.
35
Intellectual property rights are resolutely territorial in nature. There is no such thing, properly speaking, as an international copyright, even under international copyright law. The creation of a single motion picture gives rise to a French copyright, an American copyright, a British copyright, and so on. Similarly, the first use in commerce of a source-identifying term in the United States will secure trademark rights only in the United States. 36 If a competing producer registers the same term for the same goods in France, the second producer will own the rights to the trademark in France. Indeed, even if the same person owns the rights in different countries, the rights remain conceptually separate, to be sued upon and enforced separately (typically) in separate proceedings. 37 International intellectual property agreements simply grant authors and producers the right to receive in foreign countries a guaranteed minimum level of protection, and to receive protection on the same terms as local authors and producers. The principle of territoriality led naturally, at least in the crucial matter of determining infringement, to the proposition that the lex loci delicti was the applicable law, meaning in copyright cases that the propriety of a defendant's conduct in copying a work would be determined by where the allegedly unauthorized copying or publication occurred. And in trademark cases, the defendant's conduct in using a particular mark was adjudged by the law of the place where the alleged passing off occurred, and in respect of which, therefore, the plaintiff was claiming rights. 39 The principle of territoriality, with the delictual act consisting of clearly defined acts, was seen as a simple and universal choice of law rule. Intellectual property conflicts were simple to resolve.
40

II. RECENT DEVELOPMENTS IN INTERNATIONAL INTELLECTUAL PROPERTY LITIGATION
Increased global exploitation of copyrighted works and trademarked products has, however, forced courts and scholars to reconsider the apparent simplicity of choice of law issues in intellectual property cases. Notions of conceptually defined places of conduct governing an infringement action become problematic when works are distributed, and allegedly infringing trademarks are used, on the internet. Where does "publication" of a work occur when it is made available online? Everywhere? If a work can be accessed from the United States, has publication occurred in the United States? If a person uses an allegedly infringing mark without authorization on a web site in France, but that site is accessible from the United States, where has the mark been used? These are vexing questions. 41 The shift in 
A. International Copyright Litigation
In 1998, in Itar-Tass Russian News Agency v. Russian Kurier, Inc., the Court of Appeals for the Second Circuit offered one of the most detailed choice of law analyses seen in modern copyright cases. The court commented that "choice of law issues in international copyright cases have been largely ignored in the reported decisions and dealt with rather cursorily by most commentators," 43 and noted (with some irony) that this dearth of treatment could be attributed to a perception among scholars that conflicts issues were "rarely troublesome" in copyright law. The Second Circuit thought otherwise and sought to develop a federal rule on choice of law in copyright cases.
The court rejected the conventional wisdom that public international law (and in particular, the national treatment principle) compelled any particular choice of law rule. 44 After reviewing various options, the court TRIPS). 45 See Itar-Tass, 153 F.3d at 90-91. 46 See Dinwoodie, supra note 19, at 533-69. 47 See id. at 537. 48 Foreign law had been applied in a few copyright cases to other issues, such as the scope of rights under a license, or the identity of the owner of the copyright, although even more frequently courts had minimized conflicts on such issues by simply applying U.S. law or assuming foreign law to be the same as U. 1997) (permitting the pursuit of separate actions in the French and U.S. courts for the infringement of French and U.S. copyright, respectively, in the same work by the same 13 applied a variation on the approach of the Second Restatement of Conflicts, but gave primary weight in infringement matters to the lex loci delicti. 45 I have serious doubts about the cogency of the Second Circuit's approach, especially when pushed to the limits by digital uses, and have elsewhere advocated an approach using the development of substantive rules applicable to international copyright cases. 46 Where a work is made available online, and courts treat accessibility in their country as publication, the lex loci delicti rule localizes the unitary act of uploading in too many disparate loci delicti. 47 But, putting aside for present purposes the debate concerning the best copyright choice of law rule, the sudden recognition by courts that choice of law analysis in copyright litigation might require more substantial development than heretofore is noteworthy.
Before addressing the significance of increased attention to choice of law in copyright cases, however, a second development in recent international copyright litigation merits brief mention. As noted above, until recently, U.S. courts were extremely reluctant to adjudicate claims of infringement arising under foreign intellectual property laws. 48 If U.S. law did not apply, the complaint was dismissed. Many other countries adopted a similar approach to the (non-)application of foreign law.
49
This approach -using the binary switch of justiciability --precludes the development of a nuanced methodology designed to reconcile the competing claims of different national laws. 50 Such a rule of self-abnegation also forces intellectual property owners to pursue infringers serially in a large number of countries.
51 Digital use of marks and copyrighted works has highlighted this inefficiency. 52 It is not surprising therefore that in the past two years several courts, with the encouragement of the Second Circuit, have permitted actions alleging claims under several foreign copyright laws to proceed, 53 although none of these cases has gone to trial. 54 British courts have also reversed their historical reluctance and indicated a similar willingness. 55 At its most uncontroversial, the mere fact that national courts are now engaging in serious copyright choice of law analysis and that they are contemplating the application of foreign law requires us to know foreign law more intimately and thus enhances the need for comparative work. This is a relatively low-intensity kind of comparative work that arises from the mere willingness to accept the possibility of applying some law other than the lex 56 fori. It thus seems remarkably untaxing. Indeed, the task is not inherently comparative; it involves the mere supply of information to the courts. But translating information into knowledge, and thence into understanding, such that the information is properly understood and applied, is facilitated by exposure to comparative scholarship. Understanding foreign substantive law often requires a more generalized appreciation of foreign systems and methods that does not neatly correlate to the specialized division of substantive law. To be sure, the routine application of foreign law itself arguably does not require such comparativist immersion (although the quality of the process by which lawyers supply, and courts apply, foreign law, would surely benefit).
56 From a conflicts perspective, courts and scholars will now have to develop choice of law rules for copyright as they have done in the past for all sorts of torts. And those who think that the internet merely requires the further application of traditional techniques devised for domestic problems can find ready analogies to the problem of digital publication, for example, in the single publication rule of defamation law.
In fact, however, the possible analogy to multistate defamation merely highlights the difference between conflicts in the domestic multistate and transnational context, a difference that the internet brings into sharp focus and to which we need to attend. While state defamation law in the United States has substantial commonality, and has been given a unifying federal overlay by virtue of the constitutionalization of some aspects of the tort, there is a gulf between the defamation laws of such apparently similar societies as the United Kingdom and the United States. (Or at least U.S. courts who refuse to enforce U.K. libel judgments appear to think so. 57 ) And any unifying overlay could only be international in nature, where no supreme adjudicative body exists. The ongoing tribulations of Yahoo before the French courts confirms that countries of similar economic development, but quite different historical circumstance, might reach fundamentally different conclusions on the appropriate balance between free speech rights and ensuring a climate of equality for its citizens. 58 Transnational answers may more often require a aris_220500.htm.; see also 16 much harder analytical tussle, and the reconciliation of competing values may need to be pursued in a quite different way. These divides exist throughout the field of copyright, and not simply through the free speech concerns that are often implicated. 59 There are fundamental philosophical differences on central matters of copyright protection throughout the world. 60 Reconciling instrumentalist economic philosophies with personality-based notions of rights, for example, requires a real grasp of these different philosophies. Such reconciliations are not impossible, however, especially when attempted in the setting of concrete litigated disputes. 61 And there are also some legislative arenas (a classical locus for the use of comparative scholarship) 62 in which these efforts at compromise have borne fruit, including, most notably, in the EU (which includes countries with laws reflecting each of these different philosophies). 63 Although U.S. courts are largely resorting to existing choice of law noted, the failure to attend to the international dimensions of a subject reflects a parallel parochialism to that seen in the failure to consider comparative dimensions. See Reimann, supra note 56, at 369-70. But direct reference to international treaty standards can help to remedy both shortcomings, because (ideally) international rules will embody the fruits of comparativist thought. But see supra note 62 (discussing the changing nature of harmonization activities). By their direct reference to treaty standards, these two approaches seek to use ready-made, hopefully comparativist-driven accommodations of national approaches. Cf. Reimann, supra note 56, at 388 (suggesting that "if we want to overcome the remaining insularity of American conflicts laws, we need to tackle both kinds of deficits -the comparative and the international -in tandem").
methodologies to resolve international copyright conflicts, by either refining traditional connecting factors or suggesting variations on the Second Restatement, 64 scholars have been more inventive. 65 In addition to my own efforts to advocate substantive rules generated from an amalgam of national sources and international standards, 66 Jane Ginsburg has argued for a more traditional waterfall of connecting factors, but all undergirded by the substantive standards found in international treaties. 67 And cyber-enthusiasts have floated the notion of autonomous standards governing internet conduct. 68 What each of these proposals has in common is a commitment to comparative analysis as part of the solution to (certain) 69 copyright conflicts. The substantive law method that I have advocated in international copyright cases would require courts to consider international agreements and practices, national and regional laws, the norms of developing post-national groupings, and systemic conflicts values in fashioning an applicable substantive rule. 70 Professor Ginsburg would require courts to determine whether the potentially applicable national copyright law is consistent with the norms found in the Berne Convention, the TRIPS Agreement and the WIPO Copyright Treaty. 
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At first blush, the notion of universal autonomous standards would in contrast appear to conclude, rather than re-energize, the comparativist task.
72
This appearance is deceptive. The initial development of such rules should, of course, ideally proceed from detailed comparative analysis. But, even after the unified rules are formulated, the practical reality of current international relations is that certain matters will be reserved to, or dependent upon, national laws or rights. The supranational Community Trade Mark system operating within the EU, as well as the ICANN domain name dispute resolution policy discussed below, confirm this suspicion.
73
Mediating between the unified non-national rules and the relevant remaining national rules -vertical choice of law analysis -will benefit greatly from comparativist insight.
These recent developments in international copyright litigation thus suggest the need for greater comparative thought. The adoption of proposals for reform currently pending would bolster this need. The similar willingness to adjudicate foreign copyright claims in Europe 74 is partly a result of the provisions of the Brussels Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters. 75 The Brussels Convention is similar (but not identical) to the proposed Hague Convention on Jurisdiction and Judgments that is being considered by the Hague Conference on Private International Law.
76 Some copyright owners would like to see the Brussels system extended more broadly in the belief that this would streamline international enforcement of national copyrights. It has thus attracted the attention of international intellectual property policymakers. 77 The provisions on Trademarks). 78 See Dinwoodie, supra note 41, at 22. , available at http://wipo.int/pil-forum/en/documents/pdf/pil_01_7.pdf. A revised version of the proposed treaty is available at http://www.kentlaw.edu/depts/ipp/intl-courts/.
80 But see supra note 62 (discussing whether contemporary treaty negotiation involves genuine comparative analysis or mere political bargaining). 81 See Dreyfuss/Ginsburg Treaty, Geneva Draft, supra note 79, art. 25(1)(g).
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addressing intellectual property have, however, proved controversial and some delegates to the Hague Conference would like to exclude intellectual property from the scope of the new convention. Copyright claims appear likely to be governed by any Hague (or Hague-like) regime that ensues. The greatest opposition to the inclusion of intellectual property claims within the Hague system has arisen with respect to registered rights such as accorded under patent and trademark laws; many countries remain unwilling to permit foreign courts to review the administrative determinations made by their patent and trademark officials. 78 Moreover, even if all intellectual property rights (including copyright) are excluded from the Hague Convention as it emerges from the negotiations, or no such treaty is concluded, scholars and international intellectual property organizations have been considering the possibility of a standalone treaty on jurisdiction and recognition of judgments in intellectual property cases.
79
This last proposal, a standalone treaty authored by Professors Rochelle Dreyfuss and Jane Ginsburg, was first discussed at a two-day forum organized by the World Intellectual Property Organization in Geneva in January 2001, immediately preceding a meeting of the delegates to the Hague Conference. The draft of the Dreyfuss/Ginsburg proposal debated in Geneva would arguably implicate comparative work (and, in particular, comparative analysis of conflicts) even more extensively than the current draft of the Hague Convention. The negotiation process itself (and the process of preparing for possible implementation) forces participants to engage in comparative analysis of the content and merits of different approaches to jurisdiction and recognition and enforcement. 80 But the draft of the Dreyfuss/Ginsburg proposal would include a ground for non-recognition of judgments not found in the Hague proposal, namely, the application by the rendering court of a law that is arbitrary or unreasonable. 81 Of itself, this provision would require courts to engage in comparative assessment of the conflicts analysis of foreign courts. And this salutary effect is heightened by the inclusion of a standard for that assessment that includes the choice of law rule suggested by Professor Ginsburg (which may require reference to international treaties). 82 Indeed, either treaty will increase the need for comparative expertise in conflicts. Although, unlike the Brussels Convention, the Hague and Dreyfuss/Ginsburg systems would operate without any court with supreme jurisdiction over questions raised by the Convention, both seek to achieve uniformity by requiring national courts to interpret the Convention in light of its international character, the need for uniformity, and the case law of other contracting states. 83 This appeal to what might be called "interpretive comity" establishes a bare set of "conflicts-influencing" considerations that, situated within a conflicts treaty, constitute a direct invitation to comparative analysis of conflicts methodology. The Hague Convention, or the Dreyfuss/Ginsburg proposal, would thus increase the already-developing need for comparative analysis of copyright law, of conflicts, and of legal systems generally, that recent developments in international copyright litigation have generated.
B. International Trademark Litigation
In the trademark context, the internet has caused immense problems of private international law. 84 Because trademark rights are territorial in nature, different producers may own rights in the same mark for the same class of goods in different countries. Producer X may use the mark APPLE for a particular good in State A, and that mark may be separately used (and owned and registered) by Producer Y for the same goods in State B. Both parties may have legitimate, discrete national trademark rights that conflict only when one or both seek to operate in the international marketplace. Which of the different owners of legitimate national trademark rights in the word APPLE is entitled to ownership of the domain name registration apple.com (of which there can, under the current configuration of the internet, only be one registration)? 85 And what remedies might either of these mark owners have against a third person, with no trademark rights in the mark APPLE, who in bad faith secures the domain name registration apple.com as a result of the first-come first-served philosophy underlying current domain name registration processes? These problems have thus far been addressed largely through existing 86 An alternative solution has been developed to address a particular problem, namely the question of cybersquatting, which is loosely defined as the bad faith registration and use of a domain name consisting of or including a trademark of another in which the domain name registrant has no rights. When ICANN approved registrars to allocate domain names in the leading generic top level domain names (such as .com, or .net), it imposed certain conditions. One was that the registrar require domain name registrants to agree in their registration application to resolve any complaints brought by a trademark owner before an ICANN approved dispute settlement provider. These complaints are resolved according to the Uniform Domain Name Dispute Resolution Policy (UDRP) promulgated by ICANN. 87 The UDRP articulates the elements that a trademark owner must show in order to make out a claim.
88 If the claim is sustained, the dispute settlement panelist may order that the domain name registration be transferred to the trademark owner.
Trademark owners, well pleased with this non-national form of resolving the conflict between their national rights and domain name registrants whose rights are not nationally rooted, would like to see the system expanded. And suggestions that the UDRP system might be adopted for other internet-based disputes can be found both in congressional hearings and in aspirational recitals in a recent EU Directive. 89 The potential, and perhaps appropriate limits on the use, of UDRP-like systems as a means of resolving conflicts issues on the internet is worth sustained analysis. The first opportunity for comparative analysis is presented by the need to develop or select an appropriate substantive rule. Some scholars have argued that the UDRP choice of law provision should not be regarded as an instruction to develop lex-mercatoria-like, substantive rules applicable to certain international disputes. And, to be sure, language in the travaux préparatoires to the UDRP suggests that in certain cases where a particular national interest predominates, national sources may be the appropriate basis for finding interpretive guidance. But nothing appears to preclude the development and application of autonomous standards drawn from any number of sources, national, international or any other, in appropriate circumstances. Indeed, the entire UDRP project is premised upon the development of substantive non-national rules so as to obviate the problems of disparate national laws and national rights operating in the context of a ubiquitous online environment.
A second role for comparative thought in the UDRP system is more closely linked to comparative conflicts scholarship. In an era when international or non-national rules assume greater importance, determining when to develop or apply a substantive international rule, and when to insist instead on the predominant claim of one prescriptive national source, will become crucial. This is a vertical choice of law, and is an analysis that will be greatly aided by comparative and historical analysis. Guidance on the question of balancing centralized order and local autonomous rights can be found in numerous federal systems, including the increasingly developed jurisprudence of the European Court of Justice, and parallels the tension (describing the WTO as "arguably the most effective body of world governance in the history of the planet."). Where broader supranational institutions and laws arise, their legitimacy will be conferred and viability will be determined by national institutions. To be sure, the viability and legitimacy of the United States and the European Union clearly depended upon state endorsement (in the case of the United States) and national endorsement (in the case of the European Union). But such prospective transfer of power to supranational political bodies, and the consequent establishment of dual sovereignties in a vertical political structure, is unlikely to occur at present. Some scholars have, however, considered whether (and how) a worldwide directly-elected lawmaking body mimicking some of the features of current national political systems might be achieved. Comparison must always be informed, of course. Structurally, one might regard the contest between national and international norms and institutions as the natural successor to the contest between state and federal authority that occurred in federal systems when regional activity became more national in nature. But the current competition between national and international norms deviates from the most obvious examples of this parallel in one important way. How to resolve these new "local-federal" disputes will be determined without any federal political or legal structure, whether established by constitutional document or by treaty. The extent to which the applicable norms will derive from the broader community and institutions and the scope of their application will be determined in large part by the local institutions and local rules. 94 Finally, comparative awareness of other systems in which the 95 The comparative understanding demanded of UDRP panelists will not be restricted to initial questions of applicable law. If any substantive law methodology is used, later panels (and national courts who have to address panel decisions) will have to understand the etymology of such rules in order to interpret and understand them. 24 substantive law method has been applied will also assist in the UDRP context. 95 Should a panelist apply the best substantive rule? Are there still systemic or conflicts concerns that might over-ride preferred substantive results? But, here again, our inclination to compare must be informed. For example, the modern lex mercatoria found in international commercial arbitration may be only of limited use in the UDRP setting because it operates in a quite different context. In particular, it exists within a system where there is genuine party consent to the panels' terms of reference, and there is only a limited publication of opinions. In this regard, the UDRP is closer to a judicial system; involvement is not optional on the part of domain name registrants, and every decision is published, creating a systemic value of precedent and expectation that might not be present in other contexts.
III. CONCLUDING THOUGHTS
As seen in Part II, recent developments in international intellectual property litigation demand an intensified commitment to comparative work. This takes many forms. The recent recognition that conflicts in intellectual property law are not straightforward, but require a more sophisticated approach, has finally engaged conflicts and intellectual property scholars. Many of the approaches being considered by scholars, if not yet by courts, would elevate the role of comparative analysis, whether in developing substantive private international copyright law or interpreting the provisions of international treaties as baseline elements of choice of law analysis. Moreover, the acceptance that courts might apply foreign copyright law introduces the potential for comparative analysis to play its most practical role of supplying information about foreign law. Although this role is often seen as purely informational (and arguably non-comparative) the informed application of foreign law requires broader comparative exposure, especially if that foreign law in any way references or incorporates international treaty standards.
The growing liberal attitude toward the procedural structure of international intellectual property litigation, of which the developments discussed above are illustrative, has vastly multiplied the number of cases pursued in ways that challenge the traditional model of serial national litigation. This development of itself generates a number of issues that require comparative analysis, including not only application of foreign law, but consideration of foreign law as part of forum non conveniens analysis 96 and in assessing requests for antisuit injunctions. 97 The proposed Hague Convention, which some of the intellectual property community view as a vehicle for the more effective enforcement of rights on an international basis, would establish a multinational judicial network requiring constant comparative analysis of conflicts thought. The Dreyfuss/Ginsburg proposal would heighten this need by its choice of lawbased ground for non-recognition of judgments, although even the grounds for non-recognition in the current Hague proposal (e.g., lack of jurisdiction in the rendering court) would require comparative analysis that is sufficiently informed to understand the different conceptual approach to jurisdiction outside the United States. 98 Developments in international trademark law, and the ICANN UDRP in particular, also illustrate the ways in which a re-orientation of choice of law analysis might occur in a more globalized world. Choice of law analysis is about the allocation of prescriptive power, and that contest is increasingly waged between national and international (or non-national) institutions rather than merely national ones. It will involve not only the horizontal choice between laws of competing nation-states, but also the question of whether national prescriptive authority should accede to international or non-national standards. Which aspects of society should be treated in law according to national norms rather than regional or international or non-national norms? Upon which issues can universal solutions be developed at the expense of local values? As noted above, the first question suggests a re-orientation toward vertical choice of law issues. The second presents a more fundamental political debate about the competing (and perhaps complementary) values of universality and diversity.
Professor Fauvarque-Cosson characterizes this second question as the battle between comparatavism (or internationalism) and conflictualism. 99 But one can strive for greater uniformity on certain matters without wholly 100 Cf. id. at 414 n.96 (suggesting that "comparatists' task for tomorrow" include the use of international lawmaking processes, such as harmonization, that leave more room for diversity). 101 See Fauvarque-Cosson, supra note 62, at 414-15 (citing various works of Fritz Juenger). 102 For a discussion of these dichotomies, see Fauvarque-Cosson, supra note 62.
103 Cf. Fauvarque-Cosson, supra note 62, at 420-26 (discussing similar challenge in the context of fundamental human rights). 104 Of course, these developments in private international intellectual property law are occurring simultaneously with greater public international lawmaking, and an increased commonality of intellectual property standards. These efforts are aided, in part, by comparativist thought. But is the success of that work the cause of the demise of its role? As discussed above, the surfeit of harmonization or international lawmaking will not reduce the need for comparative work. Comparative knowledge and comparative method will contribute to a better understanding of when, and how, each of these sometimes competing values should be given greater weight. The project of comparativists therefore is not to reveal universal truths, nor merely destructively to declare that the individuality of perspective renders the discipline an irrelevance and common values a fraud. 100 Instead, the goal of contemporary comparative work has to be to facilitate a dialogue about when and in what ways these values are at work.
101
It is to build a bridge between unity and diversity, between internationalism and conflictualism. 102 The complexities of international intellectual property litigation, stemming from the need to reconcile territorialist legal structures with inherently non-territorial activity, may serve as a vehicle for the pursuit of that task. Comparative thought will be central to achieving that goal with any degree of success.
Finally, the developments discussed above will require lawyers and judges to cross borders in a number of different ways that comparative analysis can assist. These include not only the provision of information about other vertical allocations of authority and how to understand international laws that are (ideally) the amalgamated product of comparative analysis. But also, involving more conceptual borders, this will encompass how to apply public international laws in the private international context; and, correlatively, whether and how to extend privately generated bodies of law, such as the modern lex mercatoria, in settings that are substantively less private in nature (such as ICANN panels). 103 A comparativist perspective will always aid appreciation of laws. But the increasingly multidimensional nature of international intellectual property litigation may mean that only a comparativist can fully appreciate these dimensions and accord them the proper weight.
